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1. 9:00 AM CASE NUMBER:  MSC10-02872 
CASE NAME:  GROTH V. GILAD ET AL 
 *HEARING ON MOTION IN RE:  HEARING FOR RIGHT TO ATTACH ORDER & ORDER FOR ISSUANCE 
OF WRIT OF ATTACHMENT 
*TENTATIVE RULING:* 
 

Appearances required. Before the Court is an application by plaintiff, William Groth, to attach 
property owned by defendant, Ami Gilad. (While the Memorandum of Points and Authorities also 
targets property owned by Roy Gilad, the Notice and Proposed Order fail to address that defendant.)  

While the Court is otherwise inclined to grant the application, plaintiff neglects several 
statements from his declaration that are required, pursuant to Code of Civil Procedure section 
484.020 (c)-(e). (See Judicial Council Form AT-105.) 

Background 

Plaintiff brought the complaint in this matter to recover money he invested with defendants 
in a failed business venture. Central to the dispute is a promissory note executed by plaintiff and each 
of the Gilads.  

After an appellate decision remanded this case back to the trial court in 2019, and another 
judge ordered a bifurcated trial pursuant to defendants’ request, this Department heard the first 
phase of trial. The issue was liability under the promissory note. Specifically, this Department 
determined who was an obligor under the note. In a Statement of Decision issued in August 2021, this 
Court concluded that defendants knew plaintiff believed they were personally liable on the 
promissory note at the time defendants executed it and therefore, they are the obligors on the note. 
(See Civil Code, § 1649.) The Court did not address the terms of repayment or the statute of 
limitations defense. 

The second phase of trial is set to commence in approximately four months.  

Based on the established validity of his promissory note claim, plaintiff now seeks issuance of 
an order permitting attachment of Ami Gilad’s interest in 75 Canyon Green Way, San Ramon, CA 
94582. The application is opposed by defendants, who argue plaintiff has failed to meet his burden, 
and that an undertaking is required. Defendants request the undertaking be set at a minimum of 
$100,000. The reply fails to address the amount of an undertaking.  

Standard 

Attachment is a pre-judgment creditor’s remedy. Attachment is available in actions based on 
contract when the plaintiff has suffered damages in a fixed or readily ascertainable amount of $500 or 
more. (Code Civ. Proc. § 483.010(a).) A plaintiff may obtain a right to attach if he establishes the 
probable validity of his claim. (Code Civ. Proc. § 484.090(a)(2).) “A claim has ‘probable validity’ where 
it is more likely than not that the plaintiff will obtain a judgment against the defendant on that claim.” 
(Code Civ. Proc. § 481.190; see also Loeb & Loeb v. Beverly Glen Music, Inc. (1985) 166 Cal.App.3d 
1110, 1120; see Kemp Bros. Construction, Inc. v. Titan Electric Corp. (2007) 146 Cal.App.4th 1474, 
1476.)  
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The application must be executed under oath and include all of the following: 

(a) A statement showing that the attachment is sought to secure the recovery on a 
claim upon which an attachment may be issued. 

(b) A statement of the amount to be secured by the attachment. 

(c) A statement that the attachment is not sought for a purpose other than the 
recovery on the claim upon which the attachment is based. 

(d) A statement that the applicant has no information or belief that the claim is 
discharged in a proceeding under Title 11 of the United States Code (Bankruptcy) 
or that the prosecution of the action is stayed in a proceeding under Title 11 of the 
United States Code (Bankruptcy). 

 

(e) A description of the property to be attached under the writ of attachment and 
a statement that the plaintiff is informed and believes that such property is subject 
to attachment. […]. 

(Code Civ. Proc., § 484.020.) 

At the hearing, the Court may only issue an order for attachment for the amount of a 
defendant’s indebtedness if it makes the following findings: 

(1) The claim upon which the attachment is based is one upon which an attachment may be 
issued. 

(2) The plaintiff has established the probable validity of the claim upon which the attachment 
is based. 

(3) The attachment is not sought for purposes other than the recovery on the claim upon 
which the attachment is based. 

(4) The amount to be secured by the attachment is greater than zero. 

(Id. § 484.090(a).) 

A defendant who opposes a right to attach order must give notice of his objection, 
“accompanied by an affidavit supporting any factual issues raised and points and authorities 
supporting any legal issues raised.” (Code Civ. Proc. § 484.060, subd. (a).) The defendant may make a 
claim of exemption with respect to his property in the opposition. (Code Civ. Proc. § 484.070.) 

“Before issuance of a writ of attachment […] plaintiff shall file an undertaking to pay the 
defendant any amount the defendant may recover for any wrongful attachment by the plaintiff in the 
action.” (Code Civ. Proc., § 489.210.) 

Discussion 

Plaintiff’s declaration establishes the amount owed totals $669,295 and that the promissory 
note was made for commercial purposes. (See Declaration of William Groth, ¶¶2-3.) Defendants do 
not dispute the amount.  
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Instead, defendants argue plaintiff has not shown an attachment may be issued on the 
property at issue. This is unpersuasive. “Where the defendant is a natural person, interests in real 
property may be the subject of attachment.” (Code Civ. Proc., § 487.010(c)(1).) Defendants admit the 
properties are “the Gilads' respective residences.” (Opposition, 3:7-8.) Further, any attachment of the 
Gilads interest in property they do not own would be unenforceable and irrelevant.  

Defendants also take the position that the statute of limitations will bar recovery on debt 
based on an oral contract. While the Court reserved the statute of limitation issue, the first phase of 
trial, and the resulting Statement of Decision, were based on a written agreement. The issue there 
was construction of the promissory note itself. While the Court left certain issues open, it appears 
that the previous findings establish the probable validity of the claim. This need not be shown to a 
certainty. 

However, plaintiff’s application is lacking for another reason not raised by defendants. While 
nothing suggests this application has been filed for improper purposes (previous applications 
predated the first phase of trial), and defendants claim no exemptions, the issues are not raised in the 
application itself. Code of Civil Procedure, section 484.020, subdivisions (c)-(e) contain mandatory 
statements that are not included in the Declaration of William Groth.  

As discussed above, plaintiff has otherwise met his burden. Because the Court may receive 
and consider additional evidence at the hearing (Code Civ. Proc., § 484.090 (d)), the plaintiff may file a 
supplemental declaration and bring a courtesy copy of what was filed to the hearing. If he does so, 
the application will be granted in the amount of $669,295, subject to the statutorily required 
undertaking, which shall be set at $100,000 unless plaintiff can show a lesser amount is justified. 
Alternatively, plaintiff may appear and request that the matter be continued in order to allow 
submission of the necessary supplemental material. 

 
 

  
    

2. 9:00 AM CASE NUMBER:  MSC18-00603 
CASE NAME:  WANG VS. BRANAGH DEVELOPMENT 
 *HEARING ON MOTION IN RE:  APPROVAL OF GOOD FAITH SETTLEMEMT 
*TENTATIVE RULING:* 
 
Granted.  The moving papers establish sufficient grounds and there is no opposition.  (See City of 

Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1261 [“[W]hen no one objects, the 

barebones motion which sets forth the ground of good faith, accompanied by a declaration which 

sets forth a brief background of the case is sufficient.”].) 
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3. 9:00 AM CASE NUMBER:  MSC20-00716 
CASE NAME:  CHULUUNBAT VS. SOUJA, ET AL. 
 *HEARING ON MOTION IN RE:  QUASH, OR IN THE ALTERNATIVE, MODIFY SUBPOENAS 
*TENTATIVE RULING:* 
 

William Souja moves to quash or modify plaintiff’s subpoenas for production of various 

materials that are related to establishing that the car involved in the accident was owned by Apex 

Construction.  Apex is another defendant, and showing that various expenses were paid by Apex is 

relevant to establishing potential liability in the case. 

Without summarizing all of the authorities, in essence the law requires the court to balance 

the interest in privacy with the relevance of the information.  (Williams v. Superior Ct. (2017) 3 Cal.5th 

531, 557.)  Information concerning the indicia of ownership of the car: who paid for it, who pays for 

repairs and insurance, and whether depreciation or expenses of the car are taken on corporate tax 

returns during the relevant time period, is relevant, and overrides any privacy rights in that 

information.  But the subpoenas in some instances ask for much broader information, such as all tax 

returns and information used to prepare the returns.  Thus, it is appropriate to narrow the requests 

as follows:  

Bruno & Son: The documents are appropriately limited to the car. 

Bank of the West:  The requests seek all payments from Apex either to Carmax or Geico.  They need 

to be limited to payments concerning the car. 

CarMax Auto Superstores California LLC:  The documents are limited to the car, but the results of the 

credit report or check are not needed; only the fact that the report was obtained for Apex. 

CarMax Business Services: Same as other CarMax entity. 

Regalia & Associates: Requesting all tax returns and all documents pertaining to tax returns for 2015 

to 2020 is too broad.  The requests must be limited to documents related to the car, and to the time 

during which the car was owned by a defendant. 

Where a particular document contains relevant and irrelevant information, the irrelevant information 

may be redacted. 

Accordingly, the motion to quash the subpoenas is denied, but the alternative, an order limiting their 

scope, is granted.  Counsel for the moving party is to draft an order consistent with this opinion. 
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4. 9:00 AM CASE NUMBER:  MSC20-01017 
CASE NAME:  DE LA TORRE VS STEAD, ET, AL. 
 SPECIAL SET HEARING RE:  COMPLIANCE HEARING+DEPT. 39+ 
*TENTATIVE RULING:* 
 
Appearance required.  Counsel has not filed a compliance declaration as directed by the Court’s order 
of February 22, 2022. 
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSC20-02454 
CASE NAME:  FARIAS VS JOHN MUIR HEALTH 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 
*TENTATIVE RULING:* 
 

Plaintiff Renato Farias moves for preliminary approval of his class action and PAGA settlement 
with defendant John Muir Health.   

A. Background and Settlement Terms 

The original complaint was filed December 3, 2020, raising claims under PAGA and a class 
action on behalf of non-exempt employees alleging that defendant violated the Labor Code in various 
ways, primarily focused on the allegation that defendant paid sick leave at the base rate of pay 
instead of the regular rate of pay.   

The settlement would create a gross settlement fund of $3,250,000.  The class representative 
payment to plaintiff would be $10,000.  Counsel’s attorney’s fees would be $1,083,333.33 (one-third 
of the settlement).  Litigation costs would not exceed $30,000.  The settlement administrator 
(Phoenix) would cap its costs at $43,000.  PAGA penalties would be $162,500, resulting in a payment 
of $121,875 to the LWDA.  The fund is non-reversionary.  

The proposed settlement would certify a class of employees of defendant and related 
entities” who: (a) were employed by JMH during the PAGA Period (May 23, 2019 through and 
including November 8, 2021); and/or (b) received paid sick leave pay (PSL) or PTO-Sick pay during the 
Class Period (June 8, 2016 through and including November 8, 2021)[.]”  The class is estimated at 
9,280 members. 

The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Class members cannot opt out of the PAGA portion of the settlement.) Each class 
member would receive a $100 “base payment” plus a “sick payment,” which is based on the number 
of pay periods in which PSL or PTO-Sick was paid below the regular rate of pay.   (Apparently, that 
information is available, enabling a more tailored allocation than is typical in wage-and-hour cases.)  
In addition, PAGA Members will receive an allocation based on pay periods worked.   

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
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undeliverable.  Uncashed checks would be cancelled and the amounts would be would be provided to 
the State Controller’s Unclaimed Property Fund. 

  The settlement contains release language covering any claims “brought in the Lawsuit (or 
that could have been brought in the Lawsuit based on the facts pleaded in the Lawsuit, and except for 
Claims under Labor Code Section 2802)[.]”  (Agreement, Par. 2.39.) 

Informal discovery was undertaken prior to mediation. The matter settled after extensive 
arms-length negotiations, with included a mediation session with an experienced mediator.   

Counsel also has provided a summary of a quantitative analysis of the case, and how the 
settlement compares to the potential value of the case, after allowing for various risks and 
contingencies.  As to the sick play claim, however, Plaintiff estimates that it’s actual value equals 
$1,368,373, based on a calculation of the total number of pay periods worked by the class (326,540) 
and the number of pay periods that include paid sick leave or PTO-Sick leave (9,615).  “Pay stub” 
claims are highly devalued. Claims for PAGA penalties are estimated by counsel at a theoretical 
maximum of over $59 million, but are difficult to evaluate for a number of reasons: they derive from 
other violations, they include “stacking” of violations, the law may only allow application of the 
“initial violation” penalty amount, and the total amount may be reduced in the discretion of the 
court. 

The LWDA was notified of the settlement. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]”  (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
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implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $10,000 for each 

plaintiff will be reviewed at time of final approval.  Criteria for evaluation of such requests are 

discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807. 

D.  Discussion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, and 

adequate to justify preliminary approval.     

E. Conclusion 

The motion is granted.  Counsel are directed to prepare an order reflecting this tentative 

ruling, the other findings in the previously submitted proposed order, and to obtain a hearing date for 

the motion for final approval from the Department clerk.  Other dates in the scheduled notice process 

should track as appropriate to the hearing date.  The ultimate judgment must provide for a 

compliance hearing after the settlement has been completely implemented.  Plaintiffs’ counsel are to 

submit a compliance statement one week before the compliance hearing date.  5% of the attorney’s 

fees are to be withheld by the claims administrator pending satisfactory compliance as found by the 

Court. 
 

  
    

6. 9:00 AM CASE NUMBER:  MSC20-02616 
CASE NAME:  GIANFALA ET AL VS HUDSON MANOR HOUSING 
 HEARING ON:   
*TENTATIVE RULING:* 
 
Hearing required.  The appearance of the minor is waived for good cause, but the Guardian ad Litem 
is to appear.  In addition, the application does not include Attachment 18b(2), in which the name and 
address of the financial institution would be identified. 
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7. 9:00 AM CASE NUMBER:  MSC21-00516 
CASE NAME:  ANCHOR FUNDING HOLDINGS VS YGRENE ENERGY 
 MOTION FOR LEAVE TO AMEND COMPLAINT+0001+ 
*TENTATIVE RULING:* 
 
Granted.  A Case Management Conference is set for July 29, 2022 at 8:30 a.m. in Department 39. 
 

 

  
    

8. 9:00 AM CASE NUMBER:  MSC21-01453 
CASE NAME:  HARRIS VS. WESTMONT LIVING 
 MOTION TO COMPEL ARBITRATION, STRIKE CLASS ALLEGATIONS+0002+ 
*TENTATIVE RULING:* 
 
Before the Court is a motion to compel arbitration, strike class allegations and stay or dismiss the 

action filed by defendant Westmont Living, Inc. For the reasons set forth, the motion is denied. 

Background 

Defendant Westmont Living, Inc. ("Westmont") operates senior living facilities. Plaintiff Quai'Lyn 

Harris started working for Westmont at its Brentwood facility near Los Angeles in September 2017, 

when she was 17 years old. Her employment with Westmont ended in May 2020. She filed this 

lawsuit in July 2021. The complaint makes class action allegations and pleads a single cause of action 

for violation of the Unfair Competition Law, Business & Professions Code section 17200, et seq. 

("UCL") based on Westmont's alleged violation of numerous Labor Code statutes governing wages, 

hours, and other requirements related to employee compensation and benefits.  

Westmont moves to compel arbitration of Plaintiff's claims, to strike the class action allegations, and 

to stay or dismiss the action if the claims are ordered to arbitration. 

Procedure and Burden of Proof on Motion to Compel Arbitration 

When a petition to compel arbitration is filed, the Court first determines whether an agreement to 

arbitrate exists. (Code Civ. Proc. § 1281.2; Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 

Cal.4th 394, 413 ("Rosenthal").) If there is an agreement to arbitrate, the agreement will be enforced 

unless there are grounds for its revocation. (OTO, L.L.C. v. Kho (2019) 8 Cal.5th 111, 125 ("OTO"); 

Code Civ. Proc. § 1281.) 

Whether or not the Arbitration agreement is governed by the Federal Arbitration Act ("FAA") as 

Westmont contends, the threshold issue of whether a valid and enforceable agreement to arbitrate 

exists is determined under California law and procedures. (Rosenthal, supra, 14 Cal.4th at 413; 

Marenco v. DirecTV LLC (2015) 233 Cal.App.4th 1409, 1417 ["Under the FAA, state contract law 
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applies in order to ' "determine whether the parties have entered a binding agreement to arbitrate.' 

[Citations.] [Citation, internal quotation marks omitted.]," quoting Pinnacle Museum Tower Assn. v. 

Pinnacle Market Development (US), LLC (2012) 55 Cal.4th 223, 226 ("Pinnacle")]; Epic Systems Corp. v. 

Lewis (2018) __ U.S. __, 138 S. Ct. 1612, 1622.) 

Existence of An Arbitration Agreement 

Westmont as the party petitioning to compel arbitration bears the burden of proving the existence of 

the arbitration agreement by a preponderance of the evidence. (Rosenthal, supra, 14 Cal.4th at 413.) 

Westmont has submitted two declarations in support of its motion to demonstrate Plaintiff signed 

the Mediation and Arbitration Agreement (the "Arbitration Agreement"). The Arbitration Agreement 

is attached as Exhibit A to the Limpic Declaration filed in support of the motion.  

The Arbitration Agreement is a three-page, standalone agreement which bears the date of September 

28, 2017 on the signature lines. Defendant's witnesses attest the document was signed by Plaintiff 

and by Carol Opsal, the Business Office Director at Westmont's Brentwood facility who handled 

Plaintiff's "onboarding." (Opsal Decl. ¶¶ 2-4; Limpic Decl. ¶¶ 2-4 and Exh. A [Arb. Agmt.].) Plaintiff has 

submitted evidentiary objections to these declarations, addressed below. 

Plaintiff's Disaffirmance of the Arbitration Agreement 

Under California law, an arbitration agreement is revocable on grounds that exist for the revocation 

of any other contract. (Code Civ. Proc. § 1281.) Plaintiff was a minor when she was hired by 

Westmont. She contends Arbitration Agreement is unenforceable because she was a minor when she 

allegedly entered into the agreement and has disaffirmed it.  

A. Family Code section 6710 and Case Law 

Family Code section 6710 provides: "Except as otherwise provided by statute, a contract of a minor 

may be disaffirmed by the minor before majority or within a reasonable time afterwards or, in case of 

the minor's death within that period, by the minor's heirs or personal representative." (Fam. Code § 

6710 [emphasis added].) Disaffirmance can be accomplished by "any act or declaration" showing an 

intention to disaffirm and does not need to be expressly made in writing. (Celli v. Sports Car Club of 

America, Inc. (1972) 29 Cal. App. 3d 511, 517 ("Celli").) The filing of a lawsuit is sufficient to disaffirm 

the contract. (Id.) 

The purpose of the statutes limiting a minor's ability to make contracts was explained in Berg v. 

Traylor (2007) 148 Cal.App.4th 809: " 'It is the policy of the law to protect a minor against himself and 

his indiscretions and immaturity as well as against the machinations of other people and to 

discourage adults from contracting with an infant. Any loss occasioned by the disaffirmance of a 

minor's contract might have been avoided by declining to enter into the contract.' [Citations 

omitted.]" (Id. at 818 [quoting Niemann v. Deverich (1950) 98 Cal.App.2d 787, 793].)  

There is limited case law addressing disaffirmance of contracts by a minor generally, and only one 

published decision in California addressing what is a "reasonable" time for disaffirmance of a contract 

after the minor reaches the age of majority. In Coughenour v. Del Taco, LLC (2020) ("Coughenour") 57 
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Cal.App.5th 740 cited by Plaintiff, an employee began work for Del Taco as a minor, turned 18, and 

left her employment with the company four months later. Four months after that, she disaffirmed an 

arbitration agreement she signed in connection with her employment. The Court held the 

disaffirmance was made within a reasonable time under Family Code section 6710 and invalidated the 

arbitration agreement. (Id. at 747-748.) 

The Court of Appeal rejected the employer's argument that the employee ratified the arbitration 

agreement by continuing her employment after she turned 18. (Id. at 748-749.) The Court pointed out 

that the case relied on by Del Taco to support ratification after the age of majority, Hastings v. 

Dollarhide (1864) 24 Cal. 195, "recognized . . . that such assent cannot be implied from 'mere silence 

or inaction, no matter how protracted.' [Citation omitted.]" (Id. at 748 [quoting Hastings v. Dollarhide, 

supra, 24 Cal. at 213].) Citing Fergus v. Songer (2007) 150 Cal.App.4th 552, 571, the Court in 

Coughenour stated that an "inherent element" of ratification is the ratifying party's "full knowledge" 

of what the party was doing by ratifying the agreement and that the party was doing so with full 

knowledge of the party's rights. (Coughenour, supra, 57 Cal.App.5th at 749.)  

Knowledge of the party's rights was also the basis for the ruling in Hurley v. Southern California Edison 

Co. (9th Cir. 1950) 183 F.2d 125, a non-binding, federal case construing the former version of Family 

Code section 6710 (Civil Code section 35). The Court held plaintiff timely disaffirmed a contract for 

the transfer of stock made when he was a minor, though the disaffirmance occurred more than 15 

years after the contract was made, and from the facts stated, more than 13 years after plaintiff 

reached the age of majority. (Id. at 127.) The facts showed plaintiff executed blank dividend transfer 

documents for stock at his grandmother's request, and that the grandmother used forged transfer 

documents to divest him of the stock, which plaintiff did not discover until after her death (Id.) He 

promptly disaffirmed the transfer after he discovered these facts. (Id. at 131-132.)  

The Ninth Circuit held the disaffirmance was valid and made within a reasonable time after he 

reached the age of majority: "Under the circumstances of this case, Hurley had no opportunity to 

exercise any judgment upon the matter until the[sic] learned he had some interest in the stock. Until 

then a reasonable time had not elapsed." (Hurley, supra, 183 F.2d at 132.) The Hurley decision is not 

binding on this Court, but provides some additional persuasive authority as to the interpretation of 

what constitutes a reasonable time for Plaintiff to exercise her right to disaffirm the Arbitration 

Agreement.  

Westmont cites Casey Wasserman Living Trust Under Declaration of Trust Dated June 29, 1999 v. 

Bowers (E.D.Ky. Feb. 11, 2011, Civil Action No. 5:09-CV-180-JMH) 2011 U.S. Dist. LEXIS 14165, at *15, 

an unpublished decision of the United States District Court for the Eastern District of Kentucky. 

Applying California law and Family Code section 6710 specifically, the Court, the Court addressed a 

management contract involving the minor which the minor terminated before he reached the age of 

majority. He later attempted to disaffirm the contract, not just 17 months after he turned 18 but 15 

months after he filed his lawsuit. Nothing in the facts indicate there was any question regarding the 

minor's knowledge of the management contract from the time he turned 18, nor was the Court 

addressing an arbitration agreement where filing a lawsuit has been found sufficient to show 
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disaffirmance. (See Celli, supra, 29 Cal. App. 3d at 517.) In Frietas v. Cordeiro (1932) 122 Cal.App. 319 

cited by Westmont, the fact the minor disaffirmed six months after he reached the age of majority 

was recited in the opinion; the timeliness of the disaffirmance was not disputed or determined. (Id. at 

321.) Cases are not authority for a proposition not considered by the court. (City of Palo Alto v. Public 

Employment Relations Bd. (2016) 5 Cal.App.5th 1271, 1319.) 

B. Evidence Regarding Disaffirmance 

Plaintiff turned 18 in June 2018. (Harris Decl. ¶ 3.) She worked for Westmont for approximately 23 

months after that. (Harris Decl. ¶ 3.) She filed suit 13 or 14 months after her employment ended. 

Plaintiff points out that she left Westmont in the midst of the COVID-19 pandemic in which statutes 

of limitations were tolled for six months and which should be considered in evaluating whether she 

has disaffirmed within a reasonable time. (See Pearson Dental Supplied, Inc. v. Superior Court (2010) 

48 Cal.4th 665, 674.)   

Harris states she disaffirmed any agreement to waive her rights to pursue her claims in court by filing 

the lawsuit and by expressly disaffirming in her declaration opposing this motion. (Harris Decl. ¶ 13.) 

Harris does not remember signing documents when she began her employment other than tax forms, 

papers regarding her position and rate of pay, and providing basic personal information including her 

address, telephone number and birthdate. (Harris Decl. ¶ 4.) Harris states she was not given a copy of 

the papers she signed. (Harris Decl. ¶ 4.) She does not recall signing an arbitration agreement and 

denies knowing about an arbitration agreement during her employment or waiving her right to bring 

an action in court against Westmont. (Harris Decl. ¶¶ 4, 6, 7, 9.)  

She disputes she was told she could have as much time as she needed to review the documents or 

that anyone offered to explain the documents to her. (Harris Decl. ¶ 5.) She denies she was informed 

once she became 18 that her continued employment with Westmont would be considered an 

affirmation of prior agreements she signed as a minor. (Harris Decl. ¶ 12.)  

She declares she was unaware of any arbitration agreement until her counsel obtained a copy of her 

personnel file. (Harris Decl. ¶ 8.) Plaintiff's counsel received a copy of Harris's personnel file from 

Westmont on or about March 5, 2021. (Sweeny Decl. ¶ 4.) Harris filed this lawsuit on July 7, 2021, 

approximately four months after her counsel's receipt of the files with the Arbitration Agreement.  

Westmont's declarations include no evidence that Harris was expressly informed about the nature 

and content of the Arbitration Agreement, either at the time of onboarding or at any time after that. 

The Opsal Declaration indicates Plaintiff was given a number of documents to execute to start work, 

by implication at an in-person onboarding, and that Harris signed the documents at the time they 

were given to her. (Opsal Decl. ¶ 3; Limpic Decl. ¶ 4 [date of Arbitration Agreement "matches" 

Harris's other employment documents].)  

Westmont has presented no evidence that after Harris turned 18, Harris was informed that she had 

signed the Arbitration Agreement. Westmont has not submitted evidence that Harris was notified of 

her right to disaffirm the Arbitration Agreement after she turned 18 or that she was asked to affirm, 
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ratify, or re-execute that agreement once she reached the age of majority.  

C. Conclusion Regarding Disaffirmance 

The evidence does not show that Harris had "full knowledge" of the existence of the Arbitration 

Agreement after she turned 18 until her counsel obtained her employment file in March 2021. Based 

on the analysis and holding of the Court in Coughenour, Family Code section 6710, and the evidence 

summarized above, the Court finds that Harris has disaffirmed the Arbitration Agreement within a 

reasonable time under Family Code section 6710 under the circumstances. As a result, there is no 

enforceable agreement by Harris to submit her claims to binding arbitration. The motion to compel 

arbitration is denied. 

Based on the Court's conclusion regarding Plaintiff's valid and timely disaffirmance of the Arbitration 

Agreement, the Court does not need to reach the issue of whether the Arbitration Agreement is 

unenforceable based on unconscionability. The Court makes no ruling on those issues. 

Westmont also moves the strike the class allegations of the Complaint based on the Arbitration 

Agreement, which the Court has ruled is unenforceable, and to stay or dismiss the action if Plaintiff's 

claims are ordered to arbitration. Based on the Court's ruling on the unenforceability of the 

Arbitration Agreement, that relief is also denied. 

Untimeliness of Plaintiff's Opposition 

Defendant objects to Plaintiff's late filing and service of her opposition, which was due Friday, April 

22, 2022 and was filed and served by electronic service on Monday, April 25, 2022. The Court has 

discretion to consider or reject late-filed papers. (See Cal. R. Ct. 3.1300(d); Rancho Mirage 

Homeowners Association v. Hazelbaker (2016) 2 Cal.App.5th 252, 262.) Defendant timely filed reply 

papers responding to the arguments raised in the opposition, and has alternatively requested that the 

Court find Plaintiff waived her evidentiary objections if the Court considers the merits of the 

opposition. Under the circumstances and based on the issue the Court finds dispositive, and the lack 

of prejudice shown under the circumstances, the Court exercises its discretion to consider the late-

filed opposition. The Court does not need to reach the merits of Plaintiff's evidentiary objections 

which are directed almost exclusively to challenging the sufficiency of Defendant's declarations to 

authenticate the Arbitration Agreement. Even if the Arbitration Agreement is authenticated 

sufficiently, the agreement is unenforceable for the reasons stated. 
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9. 9:00 AM CASE NUMBER:  N22-0578 
CASE NAME:  STATE BAR OF CALIFORNIA VS. ANDREW TAYLOR 
 HEARING ON PETITION IN RE:  VERIFIED APP FOR ASSUMPTION OF JURIS OVER LAW PRACTICE 
*TENTATIVE RULING:* 
 
The order to show cause will be granted.  Counsel for Petitioner is directed to appear (by telephone is 
sufficient) in order to set the particular date for the hearing and for service under Business & 
Professions Code section 6180.4. 
 

 

  
    

10. 9:01 AM CASE NUMBER:  MSC19-02150 
CASE NAME:  VALDEZ VS LUFTHANSA TECHNIK ET AL 
 *FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
Based on the tentative ruling on Line 11, the CMC is vacated.  The next hearing will be the hearing on 
the motion for final approval. 
 

 

 
    

11. 9:01 AM CASE NUMBER:  MSC19-02150 
CASE NAME:  VALDEZ VS LUFTHANSA TECHNIK ET AL 
 SPECIAL SET HEARING:  PRELIMINARY APPRVL OF CLASS AND PAGA ACTION+0001+ 
*TENTATIVE RULING:* 
 

Plaintiff Chris Valdez moves for preliminary approval of his class action and PAGA settlement 
with defendants Lufthansa Technik Component Services LLC and Lufthansa Technik Logistik of 
America.   

A. Background and Settlement Terms 

The original complaint was filed October 16, 2019, raising claims under PAGA and a class 
action on behalf of non-exempt employees alleging that defendant violated the Labor Code in various 
ways, including unpaid wages due to rounding and off-the-clock work, rest period and meal break 
violations, and unreimbursed business expenses.    

The settlement would create a gross settlement fund of $390,000.  The class representative 
payment to plaintiff would be $10,000.  Counsel’s attorney’s fees would be $130,000 (one-third of the 
settlement).  Litigation costs would not exceed $15,000.  The settlement administrator (ILYM) would 
cap its costs at $6,000.  PAGA penalties would be $10,000, resulting in a payment of $7,500 to the 
LWDA.  The fund is non-reversionary. Based on the estimated class size and net payment amount, the 
average payment for each class member is approximately $4,652.50. 
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The proposed settlement would certify a class of “all hourly, non-exempt individuals who 
have performed work for Defendants in the State of California at any time from October 15, 2015, 
through September 15, 2021.  It is estimated to have 48 members. 

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Class members cannot opt out of the PAGA portion of the settlement.) Funds 
would be apportioned to class members based on the number of individual workweeks worked by the 
individual employee during the relevant time period.   

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Uncashed checks would be cancelled and the amounts would be would be provided to 
the State Controller’s Unclaimed Property Fund. 

The settlement contains release language covering any claims “that were asserted in the 
Action, or that arise from or could have been asserted based on any of the facts, circumstances, 
transactions, events, occurrences, acts, disclosures, statements, omissions or failure so alleged in 
Plaintiff’s operative complaint in the Action[.]” 

  Informal discovery was undertaken prior to mediation. The matter settled after extensive 
arms-length negotiations, with included a mediation session with an experienced mediator.   

Counsel also has provided a summary of a quantitative analysis of the case, and how the 
settlement compares to the potential value of the case, after allowing for various risks and 
contingencies. The maximum liability for damages was estimated at about $1.8 million, but this needs 
to be adjusted for various evidence and risk based contingencies. Claims for PAGA penalties are 
estimated by counsel at a theoretical maximum of about $2.2 million, but are difficult to evaluate for 
a number of reasons: they derive from other violations, they include “stacking” of violations, the law 
may only allow application of the “initial violation” penalty amount, and the total amount may be 
reduced in the discretion of the court. 

The LWDA was notified of the settlement. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]”  (Id., at 64-65.) 
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California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $10,000 for each 

plaintiff will be reviewed at time of final approval.  Criteria for evaluation of such requests are 

discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807. 

D.  Discussion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, and 

adequate to justify preliminary approval.   

E. Conclusion 

The motion is granted.  Counsel are directed to prepare an order reflecting this tentative 

ruling, the other findings in the previously submitted proposed order, and to obtain a hearing date for 

the motion for final approval from the Department clerk.  Other dates in the scheduled notice process 

should track as appropriate to the hearing date.  The ultimate judgment must provide for a 

compliance hearing after the settlement has been completely implemented.  Plaintiffs’ counsel are to 

submit a compliance statement one week before the compliance hearing date.  5% of the attorney’s 

fees are to be withheld by the claims administrator pending satisfactory compliance as found by the 

Court. 
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